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B. Whether BCA Financisl actedwillfully or knowingly is an issue for trial.

Recall that "[i]f the court finds that the defendant willfully or knowingly violated

[the TCpA], the court may, in its discretion, increase the amount of the award to an

amount equal to not more than 3 times the amount[.]" S 227(b)(3). Rather than decide

the willfully-or-knowingly issue on summary judgment, several courts have left the

issue for trial. See McCaskill zt. Nauient SoIs', Inc., 178 F. StpP. 3d 1281', 1295 (M'D' Fla'

2016); Manuel,200 F. Supp. 3d at 502-03; Hines r;, CMRE Fin. Serus.,Irc., No' "t3-61'61'6'

CIV,2014WL105224, at *5 (S.D. Fla. ]an' 10,201'4), smended in other respects,2014WL

1.1.696705 (S.D. FIa. Jan.23,2014). The Court follows that approach here.

At this point, the evidence does not unequivocally show that BCA willfully or

knowingly violatecl the TCPA as a matter of law. If anything, the evidence shows the

opposite - that the calls were unintentional. The parties agree that BCA Financial did not

iltend to call Reyes but was trying to reach someone else to collect a debt' [ECF Nos' 86-

1, p. I;93, p.61. BCA Financial obtained Reyes' cellphone number from one of its clients,

Barnabas, who associated that number with a former patient (based on what the patient

wrote on certain medical forms). [ECF Nos. 86-1, pp. 1-2;93, pp. 2, 5;96, pp. 4,71. And

Barnabas did not inform BCA Financial that the number belonged to someone other

than the patient. [ECF Nos. 93,p.5;96,p.71.

It is true that BCA Financial did not ask Barnabas if the number was accutate.

[ECF Nos. 86-"1., p. 1.;93, p.5]. But then again, Barnabas did not know that the number
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belonged to someone else. [EcF Nos. 93, p, s; 96, p. 7]' so a jury may deem BcA

Financial's lack of follow-up inconsequential because Barnabas would likely not have

toldBCAFinancialthatthephoneinformationwasincorrect'

Moreover, the parties aglee on the fact that after the sixth call' when Reyes

indicated to an IVR message that BCA Financial had dialed the wrong number' BcA

FinancialstoPpedcalling'[ECFNos.93,p'2;96,p'4].ThatwouldindicatethatBCA

Financial did not intend to call her cellphone once ttknew that it had the wrong number'

To be sure, BCA Financial could have manually called Reyes to verify the number, a

step that it did not take because it was contrary to their mode of operation' [ECF Nos'

85-1',p.3;93,p.6].Butthatisbutanotheromissionforthejurytoweigh'

Lastly, the parties aglee that BCA Financial at least tried to be TCPA compliant: it

maintains a TCPA Participant Guide that it makes available to all employees; instructs

its representatives on how to notate each account and operate its collection software;

and provides compliance training for the TCPA' [ECF Nos' 86-1'' pp' 1" 6;93' pp' 1"' 7;95'

p. 4l.A jury might review that evidence and decide that BCA Financial did not

knowingly or willingly call an unknown person's cellphone without permission' Or the

jury might assess that evidence and conclude that BCA Financiai should have known

better or that its training and compliance are surely lacking'

In short, based on the record as it stands, the Court denies summary iudgment in

Reyes' favor on the issue of treble damages'
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C. BCA Financial's use of the IVR catmot .fonn a basis for su,wntry

iudgment because it is an unpled claim'

,Although the Supreme Court has mandated liberal pleading standards for civil

complaints, the standard 'does not afford plaintiffs with an opportunity to raise new

claims at the summary iudgment stage'"' Newmnn u. Ormond, 396 F ' ApP'" 636, 639 (1'1'th

Cir. 2010). Thus, as opposed to simply raising additional facts tn supPort of an already

pled claim, a plaintiff on summary judgrnent cannot raise "an additional, separate

statutory basis" for relief. Hurlbert a. St. Mary's Healtlt Csre Svs,,Inc,, 439 F '3d 1286' 1297

(1lth Cir. 2006).

For instance, in Hurlbert, the plaintiff had alleged in his complaint that he was

entitled to FMLA leave based on /ris illness, but on summary judgment, he alleged that

he was entitled to leave to take care of his sick mother, ld. T"he plaintiff argued that the

general rule prohibiting him from raising uew claims on summary iudgment was

,,inapplicable, because his allegations about his mother do not raise a new 'claim,' and

are merely additicnal facts asserted in support of the interference claim already pled in

his compla int." ld. The Eleventh Circuit disagreed, explaining that "the subsequent

assertion of arr additional, separate statutory basis for entitlement to leave" was "a

fundamental change in the nature of [the] interference claim." Id. Thus, the Court

continued, "[hlaving proceeded through discovery without amending (or seeking to

amend) his complaint to reflect that fundamental change, [the plaintiff] was not entitled

to raise it in the midst of summary judgment'" Id'
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In this case, Reyes' Complaint repeatedly alleged that BCA Financial violated the

TCPA by using an automatic telephone diating system. [ECF No. t, pp'1",3-7 \\2' 24-25'

33, g7-g8, 49, 52).In the one specific allegation within her TCPA count' she likewise

alleged that BCA Financial violated the TCPA "by using an automatic telephone

dialing system to place non-emergency cails to Plainti{f's cellular telephone numbet'

absent prior express consent," IECF No. 1, P. 9 11 74 (emphasis added)]' Nowhere does

she allege that BCA Financial called her using an artificial or plerecolded voice'

Notably, in its briefing, Reyes could point to just two parts in the Complaint in

support of her argument that the Complaint encomPasses a claim for the use of an

artificial or prerecorded voice. First, she points to her otiginal class definition' which

broadly includes violations for "using an automatic telephone dialing syslem or an

artificiat or prerecorded aoice." [ECF No. 1, p,6 S 44 (emphasis adcled)]' But Reyes has

since changed that class definition, removing any reference to artificial or prerecorded

voices. [ECF No. 59, p. 1]. So even assuming that the initial, ail-encompassing' generic

class definition provided sufficient notice of her individual claim -- an implicit

assumption that the Court does not accePt - the definition has since changed'

Second, Reyes points to her wherefore clause, which asks for' among other

things, that the court adfudge and declare that BCA Financial violated the TCPA' IECF

No. 1 p. 101. But that is just a general Prayel for relief and not a specific claim' The

liberality granted to pleadings does not extend that far.If it did, then a plaintiff could
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generally inclucle a prayer that a defendant violated a statute and then seek summary

judgmcnt on any number of unpled theories and additional facts affording relief'

Moreover, BCA Financial's use of an artificial or prerecorded voice (in the form

of an IVR) cannot be deemed to bc an additional fact in support of an existing TCPA

claim. As Reyes l"rerself recognized, the use of the IVR providcs a separate lrasis for

relief with its outnset of damages. [ECF No' 96,p' 4]' It is thus "an additional' separate

statutory basis" for relief. Ilurlbett, 439 F '3d a|1297 '

It is obvious that the discovery in this case changed the factual understandings

held by Reycs and BCA Financial. That being the case, however, Reyes should have

amended her Complaint to allege the additional basis for statutory relief -- BcA

Financial,s use of an ATDS and its use of an artificial or prerecorded voice'

Consequently, "[h]aving proceeded through cliscovery without amending (or seeking to

amend) [her] complaint to reflect that fundamental change, [Reyes is] not entitled to

raise it in the midst of summary judgment'" ld'

In short, the Court denies Reyes' summary judgment motion on the two claims

that seek damages for BcA Fjnancial's use of an artificial or prerecorded voice issue'

DONE and ORDERED in Chambers in Miami, Florida' on May'J'4'2018',

Goodman
UNITEO STATES MAGISTMTE JU
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Conies furnished to:

All counsel of record
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IN THE UNITBD STATES DISTRICT COURT

FOR THE DISTRICT OF ARIZONA

John Herrick,

Plaintiff,

GoDaddY.com LLC,

Defendant'

No. CV- I 6-00254-PHX-DJH

ORDER
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This putative class action arises out of Defendant GoDaddy'com LLC's

(,,GoDaddy") alleged violation of the Telephone Consumer Protection Act' 47 U'S'C'

s 227 , et seq. (,.TCPA"), which prohibits the rnaking of any call, including text messages'

using an automatic telephone dialing system, to any telephone number assigned to a

cellular telephone service. without the called party's consent'

Pendir.rgbeforetheCourtarethreefullybriefedmotions;(1)PlaintiffJohn

Herrick's'("Plainliffl') Motion to Strike Defendant GoDaddy'com LLC's liourth

Affi.rmative Defense of Consent as Legally Deficient (Doc' 74)l (2) GoDaddy's Motion

to Exclude the Expert Report and opinion of Jeffrey A' Hansen (Doc' 83); and

(3) GoDaddy,s Motion for Summary Judgmcnt, or in the Alternative, Motion to stay

(Doc.79).

TheCourtfindsthatundisputednraterialfactsshowthatGoDaddydidnotusean

automatic telephone dialing system ("ATDS") to send the text in question' As such'

plaintifr cannot establish a claim under the Telephone Consumer Protection Act
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("TCPA"). Summary judgment is thus granted in favor of GoDaddy. Because this

finding is not predicated on the Federal Communications Commission's ("FCC")

"potential capacity" guidance, GoDaddy's request to stay these proceedings is denied.

GoDaddy's Motion to Exclude Plaintiffs expert and Plaintifls Motion to Strike

GoDaddy's affirmative defense are denied as moot.

I. BACKGROUND

GoDaddy is a provider of web-based products and services, including domain

name registration, website hosting, and other online business applications. (Doc. 79 at I;

First Amended Complaint ("FAC"), Doc. 27 aIn 25). In 2075, GoDaddy contracted with

a web-based software application company called 3Seventy, Inc. ("3Seventy") to send a

one-text marketing campaign to nearly 100,000 of its customers using its 3Seventy

Platform. (GoDaddy's Statement of Undisputed Fact ("Def. SOF"), Doc. 80 ufl 1, 2;

Plaintifls Separate Controverting Statement of Undisputed Facts ("P1. CSOF"), Doc. 91

tTT l,2).

To conduct a text campaign using the 3Sevenfy Platform, a user must provide

3Seventy with a list of customer phone numbers, something GoDaddy did via its file

transfer protocol ("FTP") site. (Def. SOF 11 7; Pl. CSOF fl7).t 3Seventy then uploads the

list of numbers to its 3seventy Platform. (Id.) A user like GoDaddy navigates to the

website, manually logs onto 3Seventy's Platform, and determines which numbers it

would like to send a text message. (Def. SOF flfl 8, 9; Pl. CSOF '1T'lT 8, 9). The user

creates a message by manually typing in the desired content and selecting a time and date

thatthemessagewillbesent. (Def.SOFlTll 10, l1;PI.CSOF'l]fl10, 11). Asafinalstep,

the user must type in what is referred to as a "captcha" - here, twelve alphanumeric

values - to approve and authorize sending the message. (Def. SOF 1l 12; Pl. CSOF tT 12).

On the date and time specified by the user, the 3Seventy Platform sends the message to a

Short Messaging Service ("SMS") gateway aggregator that then transmits the message

directly to the cell phone carrier. (Pl. Separate Statement of Additional Supporting Facts

I Information as to the operation of the 3Seventy Platform was plovidg4 by John Wright,
the chief executive officer ("CEO') and corporaie representative from 3Seventy.

.,
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(.p1. ssoF lT 20). Plaintiff received the offending text on December 15,2015. (l?AC,

Doc. 27lT 2S). The single text message offered Plaintiff a "promo code" to "save 4Ao/o on

new products.,, (1d.) Plaintiff alleges that GoDaddy sent the text to him without his

consent. (.Id.)

Plaintiff filed this action on January 28,2016, asserting a single TCPA violation

against GoDaddy. on August g, 2016, Plaintiff filed an amended complaint' (FAC'

Doc.27). On February 1,2017, GoDaddy answered the FAC, asserting, among others'

the affirmative defbnse of consent. (Answer, Doc. 68). On March 3,2017, Plaintiff

moved to strike GoDaddy's consetlt defense as legally deflcient. (Doc. 74). Soon

thereafter, the parties cornpleted the phased discovery ordered by the court' (Doc' 38)'

This limited discovery was ordered in part so that the parties could explore whether the

3Seventy Platfbrrn was an ATDS under the TCPA' (1d')

On March 31,2017, GoDaddy filed for summary iudgment on the sole grounds

thar the 3Seventy platform is not an ATDS. GoDaddy alternatively asked that, if the

court was inclined to deny summary judgment in reliance on the FCC',s "potential

capacilyo, guidance, the Court stay these proceedings pending the Ninth Circuit's decision

in Marks v. Crunch san Diego, No. 14-56334 (9th Cir. 2016). On March 31,201'7'

GoDaddy also moved to exclude the report and opinions of Plaintiff s expert Jeffrey A'

Hansen. (Doc. g3). All of the pending motions are opposed and fully bliefed.2

The Court will first address GoDaddy's motion for summary judgment and the

accompanying motion to staY.

IL DISCUSSION

A. Legal Standards for Summary Judgment

Fed. R. Civ. p. 56(a) allows for summary adjudication of a claim or defense when

the parties, discovery shows that "there is no genuine dispute as to any material fact and

the movant is entitled to judgment as a matter of law." See also Celotex Corp' v' Calrett'

2 The oatlies have requested
issues ' have been fullY
decision. See Fed. R' Civ. P'
LRCiv 7.2(f) (same).

oral arsument. The Court denies the requ-est because the

6riefef and oral argument will not - aid the uourt's
ibiiiit.*'ii;;i trdiA; motions without oral hearings);

-3-
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477 U.S. 3T7 , 323-24 (1986) (a principal purpose of summary judgment is 'oto isolate and

dispose of factually unsupported claims"). Material facts are those that may aff'ect the

outcome of the case. Anderson v, Liberty Lobby, Inc., 477 TJ.S' 242,248 (1986)' A

dispute as to a material fact is genuine if there is sufficient evidence for a reasonable jury

to return a verdict for the nonmoving party. see id.; scott v. Harris,550 U.S. 372,380

(2007) (,.At the summary judgment stage, facts must be viewed in the light most

favorable to the nonmoving party only if there is a'genuine' dispute as to those facts").

In cases where a reasonable juror could find for a nonmoving party, summary judgment

is inappropriate. See Diaz v. Eagle Produce Ltd. P'ship, 521F.3d 1201, 1207 (9th Cir'

2003) (,,Summary judgnent is inappropriate if reasonable jurors, drawing all inferences

in favor of the nonmoving PartY,could retunt a verdict in the nonmoving party's favol')'

To establish the existence of a factual dispute, the opposing party need not

establish a material issue of fact conclusively in its favor. It is suf'ficient that "the

claimed factual dispute be shown to require a jury or judge to resolve the parties'

differing versions of the truth at trial." T.l4t. Elec. Serv., Inc. v. Pac. Elec. Contractors

Ass'n,809 F.2d 626, 631 (9th cir. 1987). But the nonmoving party cannot avoid

summary judgment by relying solely on conclusory allegations that are unsupported by

factual data. see Taylor v. List, 880 F.2d 1040, 1045 (9th Cir. 1989). Instead, the

opposition must go beyond the assertions and allegations of the pleadings and set forth

specilrc facts by producing competent evidence that shows a genuine issue for ttlal. See

Celotex Corp,,477 U,S. at324.

The Court's function at this stage is not to weigh the evidence and detennine the

truth but to determine whether there is a genuine issue for llfial. See Anderson' 477 U.S. at

Z4g. Thus, while the evidence of the nonmovant is 'oto be believed, and all justifiable

inferences are to be drawn in his favor," if the evidence of the nonmoving party is merely

colorable or is not significantly probative, summary judgment may be granted. See id' at

249-5A,255.

-4-
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With these principles in mind, the Court now turns to the parties' arguments.

B. .,Automated Telephone Dialing Systems" Under the Telephone Consumer

Protection Act

'fo establish a claim under the TCPA, a plaintiff must show the unauthorized call

or text was sent from an o'automatic telephone dialing system." The crux of GoDaddy's

motion for summary judgment is that the 3Seventy Platfonn is not an "automatic

telephone dialing system" as that term is defincd by the TCPA and subsequent FCC

regulations, and theretbre, Plaintiff s Complaint should be dismissed'

The TCpA was enacted to "protect the privacy interests of residential telephone

subscribers by placing restrictions on unsolicited, automated telephone calls to the home

and to facilitate interstate commerce by restricting certain uses of facsirnile machines and

autonratic dialers." Satterfield v. Simon & Schuster, Inc',569 F.3d 946,954 (9th Cir'

2009) (quoting S. Rep. No. 102-178 at 1, 1991 U.S.C.C.A.N. 1968 (1991)). Under the

TCPA, it is unlawful "to make any call [or send any text message].. .using any automatic

telephone dialing system...to any...cellular telephone service," without the prior

consenr of the called party. 47 U.S.C. $ 227(bX1) (emphasis added). see also In the

Matter of Rules and Regulations Implementing the Tel. consumer Prot' Act of 1991,1'8

F.C.C.R. 14014,14155 T 165 (2003) ("2003 FCC Order") (concluding that the statute's

restriction on o,makfing] any call" encompasses the sending of text messages); Kristensen

v. credit Payment servs., \nc,,879 F.3d 1010. 1013 (9th cir.20l8).

The TCpA defines an ATDS, or what is often referred to as an autodialer, as

.,equipment which has the capacity (A) to store ot produce telephone numbers to be

called, using a random or sequential number generator; and (B) to dial such numbers"' 47

u.s.c. g 227(aX1). The Ninth circuit has held that "fwlhen evaluating the issue of

whether equipment is an ATDS, the statute's clear language mandates that the focus must

be on whether the equipment has the capacity'to store or produce telephone numbers to

be called, using a random or sequential number generator."' satterfield,569 F.3d at95l'

As such, "a system need not actually store, produce, or call randomly or sequentially

5
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generated telephone numbers, it need only have the capacity to do tt." Id.

Congress has given the FCC authority to issue interpretative rules pertaining to the

TCPA. See e.g.,47 U,S.C. 5221(b)(2) (directing the FCC to "prcscribe regulations to

implement the requirements of this subsection"); ACA Int'l v. FCC,885 F.3d 687 ' 693

(D,C.C. 201S) ("The TCPA vests the Commission with responsibility to promulgate

regulatiols implementing the Act's requirements"). In 2A15, the FCC issued an order

authorizing an expansive interpretation of the statutory term "capacity" in determining

whetlrer a device is an autodialer nnder the TCPA. In the Matter of Rules and

Regulations Implementing the T'el. Consumer Prot. Act of |991, 30 F.C).C.R, 7961 (2015)

(,,2015 FCC Order"). Specifically, the 2015 FCC Order adopted an interpretation that

would allow courts to consider not only a device's present uses or abilities in assessing

whether it was an ATDS, but also its "potential functionalities." Id' at7974,

In their brief's, the parties dispute whether the Court should apply the FCC's

expansive interpretation of "capacity" in determining whether the 3Seventy Platform is

an ATDS.3 At the time that GoDaddy filed its Motion for Summary Judgment, eleven

petitions relating to this broad definition had been consolidated in the D.C. Circuit Court

of Appeals,o but the opinion had not yet been issued. After consolidation of these

lrurlf;n'.|'ll'lll"l''"'il?H,t:tS;i:;{#'Jil'ii'[ibilt?.",ttxii'r'f i,?':[:i1'f;?
Given this iurisdictional linritation. an ordbr ol' the liC(l that in-tcrprcts thc I Cl'A ts

n-iiiaitip on '.jiiiiict C.rurrt until and unless a cout't o1' appeals decides'to set it aside. 28
U:s.tr:$'i3?iiij. 

-S;;AE; i'iii v. shac', Lt'c, t22' F. Supp'3d e36, ()3e (N-D. cal'

i8LtlJiHllqJ,l*Jli,ii,l3i tfi),.{:'';'x'i:'iJ?ly 
o;H3 

$'H;iJ,?'3;,"3'}*'Fl'3i'iq

lJ,?,tii" 
t;*ii"l13'thtrP.f;l; 

33H1#f3tF"t'i1J$'[.fil?'],",1,'ll3"i'i'ifirllxli'ii]
ieCtion'227,11'o'does not include a provisiotr giving the FC'CI lule-qaking authority")'
LJnlike thc dbfendantin Marks. (ioDaddy docs not arguc that the.l'CC's intcrprctattotls ol
ati"Ai'DS are lnvaiiO because they drc outside its rulemaking authority.. . lnstead.
Cbfiaa" arsuei thar the Court need not look to the IjCC interpretations in Iight of thc
N;itf cil.cir.i?t ffi;ofiJ.rtni in-Shiei:fieli tnat ihe statutorv definition ol ariATDS isi,;i;ar;j;;'f,bi;;;;;.;'ilvi'si, Dnc.'zq.it li (citing 56e'.F.3.d at e5,l (findirqg that
wherc thc statutory-text is "dlear and unambiguous" the court's "inquiry begtns wlth the
statutory text, and ends therc as wcll")),

a See Prof'l Assoc. for C v. FCC'. No. 15-1440 (D.C. Cir. Dec. ll. 2015); Portfulio
Itiiovir:v'Asri"i. v.Fcc, No. l5-1314 (D.c. cir. Sept.9,2q_UI; lite fid.QgrP..v. I;cc'
i.ft.]'s:fifi-iDlc. Ci'. S"pt. 8,201il; y'ibes Mediq, Ltq y,fc(. \o.^l.s-lill'(D.c. Cir,
b"pt. i.'iOiil, Cniitte,-b1't-om*ei'te v. FCC. No. l5-1306 (D.C. Cir. Sept. 3. 2015);

-6-
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petitions, the Ninth circuit sua sponte stayed a case dealing with issues related to the

definition of an ATDS until the D.c. circuit court issued its opinion ' see Marks v'

CrunchSanDiego,CaseNo.l4-56834(9thCir.Dec.14,2a|q'

on March 16, 2A18, before this court had ruled on the partieso motions. the

United States court of Appears for the District of columbia circuit set aside the FCC's

broad definition af ,,capacity", finding that it constituted an "unfeasonably expansive

interpretation of the statute.,, see ACA Int'1, gg5 F.3d at 692. The court specifically held

that the FCC's definition of an ATDS could not be sustained "at least given the

Commission's unchallengcd assumption that a call made ivith a device having the

capacity to function as an autodialer can violate the statute even if autodialer features are

not used to make the call." Id. at 695. In so finding, the ACA Int'l covrt did not,

holever, think that "capacity" necessarily only meant a device's "present ability'" Id' at

6g6 (expressing doubt that a definition of "capacity" that only accounted for a devices'

,,opresent ability,' e.g., its current and unmodified state"'should carry dispositive rveight

in assessing the meaning of the statutory term")' lndeed, the court stated that

even under the ostensibly nalrower, 'present ability' interpretaliol...a

device that 'presently' (and generally) operates as a traditional telephone

would still bJ considerei [to11ave the 'capacity' to function as an ATDS if
it could *rurn. the requisite features merely upon touching a butto'n on the

equipment to switch it into an autodialer mode' virtually any

understandini of 'capacity' thus contemplates some future functioning

state, along ,iith ro*. *odifying aot to bring that state about.

Id, (emphasis added). The inquiry, suggested the ACA Int'l court, should therefore focus

,,less on labels such as ,present' and 'potential' and more on considerations such as how

much is required to enable the device to function as an autodialer'" Id' (emphasis

added).

-7 -
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The D.C. Circuit Courl of Appeals' decision in ACA Int'l v. .FCC forecloses

plaintiff s argument that the FCC's expansive interpretation of the ternt "capacity" in its

2015 Order is binding on this Court.s The Court thus declines Plaintiff's invitation to

undergo an analysis of whether the 3Seventy Platform had the potential capacity to

operate as an autodialer in 2015. GoDaddy's request for a stay on these grounds is

thelefore denied as unnecessary.

I{owevcr, the Court finds the ACA Int'l court's statement on the proper "capacity"

inquiry both instructive and in line with Ninth Circuit precedent on the issue. See

satter.field,569 F.3d at g51 (remanding case where district courl erroneously limited its

analysis to only whether the system actually performed the requisite functions and not

whether the system had the capacity to perform the requisite functions). To the extent the

Court finds the undisputed fbcts support GoDaddy's contention that the 3Seventy

platform lacked the ability to operate as an autodialer at the time the text message was

sent. the Court will also investigate whether a dispute of material fact exists as to "how

s I'lrc orcce<lcntial effcct ol' A(A Int'l l'rrs bccn disputed by manl' distric.t ctrurts across

th;';;,i;iro"'i;;hl;iitl i.,itt.*i of deteimining wtiether altay pending thc. D'C' Circuit
ij;;i';"jJdiiffi"ri,,jiitii'rr.'*uiruntco. cor,rrs h?ivc rcached.c<infiicting-decisions on the

ilire: 'iriir-C.un nniii't[":t iffi'decirioiin ici Inr'l is bindine on district courts in this

i,ii.rit.'ii.'!. ;f&;;;;iiiid;lb;;;i;;;l'tire zois t'cc ordc"r were consol-idatcd in the

ij.if'L'iiirii'C;ur1 bf ni'p.iti-- onc ol'which originatcd in thc Scventh C'ircuit. See
'pi.iiuit'ii,,ni )iioiiiiii,i"foi:t-'uttiiiir E,tsi[e,netti tttc. v. trCC. No.' ts-2489.(lth c'ir.
i;ff"i.4:;ij1ji. 

"fii;Nitificiriiuii 
has hcld diat wncn asency rcgu.lations are challcnged

i,t rirorcthan onc l'cdcral court ol'appeals. and subsequently consoltdatcd and asslgneo to

;';i;;t^";i;"ii-i,;;ii tty-rh. .luoiiiat Pancl on n,Iirttioi5n'ict Litigation,- thc reslrltine
eJi;f,;; i''bi"ii* iiioid* ili=di't .i""ii."s;; i;;,k';'d;'iiii, i'ii?uiii','r'i-t'^ 53s F.3A

Tb;|."ibii'(erii'"c'';.-tb-08i i*i1s itrat an lllcvcnth Circu-it decision regardinu tltc
validitv .t'an FCC: o;a.;;;d "iiindin"g iirriia. or'tir.Ji,i[u.'iiti t'j.cuit" whereThc Judicial
pln;i'il'i'd;1tia]s-iriiii.iri;;iio;'h;d?onsoiiaated chtrllenses fronr both the Elcventh and

$;;;,i bl;g11ilij.-aiiii.i TiCi rqLugommunicatio,:s.9gfp*r, U,S. I4/est Conurtnnicatiotts.
io4"i;id- iii,'titi"igth Cir. ib-ool. Peck and lt4CI'Telecommuniccttions Corp. botlt
ft"ld ibitlte propositi<in thai;il'the b.C. Circuit wcrc to vacate (or uphold) on-e or nrorc

;fiil';h.jf;,in;di'Ct'"iiriljilrr.tuiii,ni ttris court could_not instead continue to lollow thc

Fb'i:r";;;:"fr.-r't6a f"iirot'folio* tiit rec s now-affirmed) interpretations in resolving
plaintitfls claims." 

'Sliv,a v. Brighr Hiulu"N;r*;:r;s:-LL( t0i6-WL-3901378 at *3

iv.ij.'Fr". iurv iq. zot'oi. ieiafri uirshall v-c!1[ Group, Inc...20lp-wl 15.67852 at
I;;:'4 ?b. lri6":-ri4;. i6. toi8) (iejecring Plaintills arguinent thar ACA /n/'/ was not

uiniinili-"'rriit';;uiii."ino.ra,'rtt.\iirtticiicuit's dcciiion to stay at least one fullv-
#i; ff ,;" d ;,8 

" 
;i 

lHl fl _tE?gT i ;ll t?, 
.# 

",U : I liii: ti,.. X'"i1rufiJj,?il,,' 
h s a n

f;fH*li;qiliLave binding erlect on rhe Ninrrr Circuii bourl orAppeats. *rli3f rihfi
course binding on this Court.
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much" would be required to enable such capacity. ACA Int'1, 855 F'3d at 692' If ATDS

capacity could be enabled "merely upon touching a button," such fact will preclude

summary judgmerit. Id. at 695. However, if more is needed, the 3Seventy Platform will

not be considered an autodialer for purposes of the statute' Id. at 692' See also Graggv'

orange cab co. 1nc.,995 F. Supp. 2d 1189, 1196 (W'D. Wash' 2014) (rejecting the

suggestion that that satterfietd stood for the proposition that o'a system that has to be

reprogfammed or have new software installed in order to perform the functions of an

ATDS" rvould nonetheless be an ATDS under the statute).

To fully understand what exactly amounts to having this "capacity," however' the

Court must first determine what functions a device must have to qualify as an ATDS

under the statute. The parties here, like many before them, dispute the boundaries of the

required functions in subsections (A) and (B) of $ 227(aXl)' These issues were also

addressed bY the ACA Int 'l coutt'

l.Capacity..tostoreorproducetelephonenumbersusingarandomor
sequential nu m ber generator'

GoDaddy firut contends that the 3seventy Platform does not have the capacity to

store or produce telephone numbers to be called using a random or sequential number

generator, as required by the language of $ 227(a)(1XA)' Plaintiff disagrees, contending

that the 3seventy Platform has the capacity to store preprogrammed telephone numbers

to be called, which pufsuant to FCC interpretative guidelines, is all the statute requires'

(Doc. 96 at9),

over the past two decades, parties have petitioned the Fcc for clarification on

rvhat functions are required or omitted from the definition of an ATDS under the TCPA'

See e.g.,2003 FCC Order; Rules an.d Regulations Implementing the TeL Consumer Prol'

Act of 1ggl,23 F.C.C.R. 559 (200s) ("2008 FCC Ordet"); Rules and Regulations

Implementing the Tel. Consumer Prot' Act of |ggl,27 F'C'C'R' 15391 QAID ("2A12

FCC Order,,) (collectively, 
('FCC ATDS Orders"). one of the issues that has repeatedly

been raised is whether a device can qualiff as an ATDS even though the device itself

-9-
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does not have the capacity tci generate numbers randomly or sequentially. The FCC's

guidance on these queries became increasingly muddled after it determined that

"predictive dialers" should be included in the definition of an ATDS. Commonly used by

telemarketers, predictive dialers are devices that, among other things. dial numbers from

preprogrammed lists as opposed to numbers that are randomly or sequentially generated.6

In deciding to include predictive dialers in the definition of an ATDS, the FCC noted that

[T]o exclude from [the restrictions on automated and prerecorded calls]

equipment that use [sic] predictive dialing software from the definition of
"autornated telephone dialing equipment" simply because it relies on a
given set of numbers would lead to an unintended result. Calls to

emergency numbers. health care facilities, and wireless numbers would be

permissible when the dialing equipment is paired with predictive dialing
software and a database of numbers, but prohibited when the equipment
operates independently of such lists and software packages. We believe the

purpose of the requirement that equipment have the 'capacity to store or

produce telephone numbers to be called' is to ensure that the prohibition on

autodialed calls not be circumvented.

2003 FCC Order at14092-93.

In 2015, the FCC then seemed to confirm an even more expansive definition of "to

store or produce telephone numbers using a random or sequential number generator" that

would include devices beyond the limiled category of predictive dialers. ACA Int'1,885

F.3d at702. In its review of the issue, the ACA Int'l eourt noted that the FCC's 2015

Order had again failed to off'er meaningful. reasoned guidance as to the meaning of the

phrase "using a random or sequential number generator." Id. at TAL Specifically, the

court noted that the FCC had failed to clarify 'owhether a device musl itself have the

ability to generate random or sequential telephone numbers to be dialed" or whether it is

"enough if the device can call from a database of telephone numbers generated

6 As summarizedin Marks v. Crunch San Diego, LLC: "ln most cases, telemarketers
fusins oredictive dialersl progran the numbers fo be called into the equipment, and the
biiiei" dattJ ihem at a ratd to"ensure that when a consumer answers the 

-phone, 
a sales

uerson is available to take the call. The principal feature of predictive diallng software is
Iiiminp funCtion. not number storaqe or p,eneiation. These machines are not Eonceptually
diffeien"t from didlins machines witEout ttre predictive computer program attached'" 55 F'
supp. 3d 1288, 12937,n.7 (S. D. Cal. 2014) (citing 2003 FcC orilerbt 14092).

-10-
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elsewlreref .]" Id. The court found the FCC "to be of two minds on the issue'" Id' an

the one hand, said the court, the 2015 Order seemed to clearly distinguish (1) equipment

that can randomly or sequentially generate numbers and then dial; from (2) equipment

that merely dials from a stored calling list. Id, at 702' In doing so, the court observed

that the FCC implicitly suggested that a device that did not randomly or sequentially

generate numbers and dial would not qvalify as an ATDS' Id' But in other respects' the

court found that the 20i5 order also suggested that equipment can meet the statutory

definition even if it did not have the ability to generate and dial random or sequential

numbers. /d. Accordingly, the ACA Int'l court asked:

so which is it: does a device qualify as an ATDS only if it can generate

randorn or sequential numbers io be dialed, or can it so qualify even if it

lacks that capacity? The 2015 ruling, while speaking to the questior in

several *uyr, gives no clear answer (and in fact seems to give both

answers). It ri'ight be permissible for the commission to adopt either

interpreiation. Fut the Commission cannot, consistent with reasoned

decisionmaking, espouse both competing interpretations in the sarne order'

Id. aI7a2-03. Given the lack of clality on the issue, the court ooset aside" the FCC's

interpretations of 'ousing a random or sequential number genetator'" Id' at703'

As a result of the D.C. Circuit's holding on this issue, this Court will not defer to

any of the Fcc,s ,,pertinent pronouncements'o fegarding the first required function of an

ATDS, i.e., whether a device that has the capacity to store or produce telephone numbers

,,using a random or sequential number genetator." ACA Int'1,885 F'3d alTAI (rejecting

FCC's objection that the court lacked jurisdiction to hear a challenge concerning the

functions an ATDS must be able to perform on the grounds that the 2015 FCC Order

merely reaffirmed prior ordeis on the issue: "The agency's prior rulings left significant

uncertainty about the precise functions an autodialer must have the capacity to perform")'

To date, several courts in the Ninth Circuit have adopted the FCC's interpretation

that a device may nevertheless meet the autodialer definition even when it only dials from

a fixed set of numbers, e.g., when the device itself lacks the capacity to generate random

or sequential numbers to be dialed . See e.g., Luna, 122 F . Supp. 3d at 940 (finding "fact

- 11-
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that fdefendant's] system has the ability to send text messages from preprogrammed lists,

rather than randornly or sequentially, does not disqualify it as an ATDS"); Glauser,2A75

WL 4751 11, at *6 (noting "the capacity for randomisequential dialing is not required for

TCPA liability"); McKenna v. WhisperText,2015 WL 428728' at *3 (N.D. CaL Jan' 20'

2015) (noting the courts in the northern district of California have held that the 2003 FCC

order encompasses more than just predictive dialers but also any equipment that stores

telephone numbers in a database and dials them without human intervention). But in so

finding, these courts \ryere bound and guided by the now-defunct FCC interpretations

regarding this function. As such, the Court is also not persuaded to follow these

holdings, particularly because the FCC interpretations relied upon by these courts were

driven by policy considerations and not the plain language of the statute.

Indeed, in light of the ACA Int'l decision. this Court declines to apply such a broad

interpretation of this function. Broadening the definition of an ATDS to include any

equipment that merely stores or produces telephone numbers in a database would

improperly relder the limiting phrase "using a random or sequential number generator"

superfluous. Cooper Indus., Inc. v. Aviall Services, Inc., 543 U.S. 157, 166 (2004)

(courts are "loathe" to render a part of a statute superfluous). As noted by the court in

Marks v. Crunch San Diego, "[i]f the statute meant to only require that an ATDS include

any list or database of numbers, it would simply define an ATDS as a system with 'the

capacity to store or produce numbers to be called."' 55 F. Supp. 3d 1288, 1292 (S'D. Cal.

Z0l4). The statute, as that court also noted, is plainly rnore limited, and requires that the

numbers be stored or produce d using a random or sequential number generator- Id' See

also Satterfield, 569 F.3d 951 (finding that where the statutory language is "clear and

unambiguous," the court's "inquiry begins with the statutory text, and ends there as

well,,). See also Cooper Indus., hnc.,543 U.S. at 167 (when possible court should follow

,,settled rule'o and "construe a statute to give every word some operative effect").

The 3Seventy Platform used by GoDaddy did not have the ability 'oto store or

produce numbers to be called, using a random or sequential number generator,"

-12-
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g 277(a)(l). Numbers that were called could only be inputted into the 3Seventy Platform

by a preprogrammecl file or list provided by the user; the Platform could not randomly or

sequentially generate these numbers by itself. Moreover, although it may be theoretically

plausible that the 3Seventy Platform could be reprogrammed to have this capacity, i1 is

undisputed tliat to enable such capability, a user would have to do much more than

simply press a button. ACA Int'\,855 F.3d at 695. Indeed, 3Seventy's CEO testified

that, although he was unsure exactly what would have to be done to enable such a

capability or how long it would take to do so, such modification could only be done at his

directive. (Doc. 81-1 at34:12-36:l). As such, a user of the 3Seventy Platform, even if

armed with the programming knowledge necessary to enable it to generate numbers

randomly or sequentially, would not be able to do so without the permission of

3Seventy,s CEO. The Court finds this barrier is akin to the auditing system used by the

defendant in Marks, which banned users from inputting numbers into its system without

their customer's consent or a customer's tesponse to a call to action. 55 F. Supp. at 1292.

Like the defendant in Marks, GoDaddy's "access to the platform [was] limited," here' by

3Seventy's CEO. Accordingly, the 3Seventy Platform lacked the capacity to become a

device that could randomly or sequentially generate numbers to be dialed'

2. Cupacity to diat numbers without human intervention

But even if the Court were to find that the inability to randomly or sequentially

generate telephone numbers did not disqualify the 3Seventy Platform from being an

ATDS, its inability to dial numbers without hulan intervention would.

The FCC has repeatedly confirmed that the defining characteristic of an autodialer

is the ability to "dial nurnbers rvithout human intervention." ACA Int'|,885 F.3d at 703

(referencing the 2015 FCC Order at7g73 flfl 14, l7;the 2008 FCC Order at 566 tT 13; and

the 2003 Order at !4,092 f 132). The ACA Int'l cottrt tbund that such an interpretation

,,makes sense given that 'auto' in autodialer - or equivalentl)' oautomatic' in 'automatic

telephone dialing system,' [] - would seem to envision non-manual dialing of telephone

numbers." Id. (internal citation to statute omitted). Nevertheless, when the FCC was

- 13 -
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asked to confirm in its 2015 Order "tlat a dialer is not an autodialer unless it has the

capacity to dial numbers without human intervention," the FCC declined to do so' Id.

(citing 2015 FCC Order at7976 U 20). The ACA Int'l court found the FCC's rejection of

the human intervention test "difficult to square" with its prior pronouncements regarding

an autodialer's "basic function." Id. lt accordingly set aside the FCC's 2015 treatment of

the matter. Id. (additionally noting that "[t]he order's lack of clarity about which

functions qualify a device as an autodialer compounds the unreasonableness of the

Commission's expansive understanding of when a device has the 'capacity' to perform

the necessary f'unctions").

ACA Int'l's holding on this issue clarifies that this Court is not bound by the

FCC's 2015 rejection of the "human intervention" test. Instead, because the FCC's prior

interpretations and pionoutt..*ents regarding the "basic function" of an autodialer

(l),,make[] sense"; (2) are in accordance with the treatment of this issue by courts in the

Ninth Circuit; and (3) are otherwise consistent with a reasonable interpretation of the

statute, the Court hnds that a device will only constitute an ATDS if it can dial numbers

(or send text messages) "without human intervention'" 1d'

What constitutes the amount of "human intervention" required to take a device out

of the category of an autodialer is a mixed question of fact and law. See 2Al5 FCC Order

at 7973 tf 17 (,,How the human intervention element applies to a particular piece of

equipment is specific to each individual piece of equipment, based on how the equipment

functions and depends on human intervention, and is therefore a case-by-case

determination"). Here, material facts related to how the 3Seventy Platform operated in

sending the text to plaintiff are undisputed. The parties disagree as to whether these

undisputed facts amount to 'ohuman intervention" such that the 3Seventy Platform falls

outside the TCPA's restrictive purview.T

7 Indeed. Plaintiff "denies in palt" GoDaddy'
the s.rounds that these actions have nothulg
messaqe."' See Pl. SCOF lltl 8-13. These are
;i !otfie proper application iif the law to those

s statements of fact in paragraphs 8- 13 on
"to do with what it takes to 'send a text
not factual disputes, however, but disputes
otherwise undisputed lacts.

-14-
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GoDaddy has identified multiple stages in the process of sending Plaintiff the text

message in which human intervention was involved. First, an employee of GoDaddy

provided 3Seventy with a list of customer phone numbers via its FTP site, which

3Sevenry rhen uploaded to the Platform. (Det. SOF tl7; Pl. CSOF !l 7). The employee

then navigated to the website, logged onto 3Seventy's Platform, and selected the

customer numbers it wished to send the text message. (Def. SOF flfl 8, 9; Pl, CSOF ftT 8'

9). The employee then drafted the message and selected a time and date to send the

message. (Def. SOF tlf 10-11; Pl. CSOF lltl 10-11). Finally, the employee entered a

,ocaptcha" - a device designed to ensure that a human, not a robot, was authorizing the

desired message. (Def. SOF tl 12; Pl. CSOF fl l2). Only afler the employee entered the

captcha was the 3Seventy Platform able to send the message. (Zecchini Decl., Ex' 1,

Doc. 81-1 at 109:5-13; 111).

ln Luna v. Shac, LLC, the Northern District of Califomia found similar types of

human intervention precluded a system lrom being defined as an ATDS. The facts in

Luna arc nearly indistinguishable from the facts here. ln Luna,like here, defendant had

engaged a tliird-party mobile marketing company to provide defendant with a web-based

platform so that it could send promotional text messages to its customers. 122 F. Supp'

3d at937. To send texts through that platform, an employee would similarly (1) input the

numbers, either by typing them into the we.bsite or uploading them from an existing list

of numbers; (2) log onto the platform to draft the message content; (3) designate the

specific phone numbers to receive the message; and (4) click o'send" on the website to

transmit the message, which could be done either in real time or calendared to send at

some future date. Id.. The court there found that "human intervention was involved in

several stages of the process prior to Plaintiffs receipt of the text message, and was not

limited to the act of uploading the telephone numbers to the fplatform'sl database, as

plaintiff argues." Id. at94l. Specifically, the court found that "human intervention was

involved in drafting the message, determining the timing of the message, and clicking

,send, on the website to transmit the message to Plaintiff." Id. The court held that

- 15 -
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because the "text message was sent as a result of human intervention," the platform in

question was not an ATDS and summary judgment in favor of the defendant was

warranted. 1d.

Other California district courts have also reached the same conclusion under

similar facts. See McKenna,2015 WL 428728, at * 3-4 (dismissing complaint under

TCPA where allegations clearly stated that device could send text messages "only at the

user's affirmative direction to recipients selected by the user"); Glauser,2015 WL

475lll, at x6 (granting summary judgment on TCPA claim where text messages were

sent to plaintiff "as a direct response to the intervention'o of the group's creator, where

creator had obtained numbers and uploaded them to the database), See also Gragg v.

Orange Cab Co., lnc.,995 F. Supp. 2d 1189, lI94 (W.D. Wash. 2014) (finding human

intervention to send texts was "essentialo' to system's ability to dial and transmit the

messages and as such system in question was not an ATDS).

Plaintiff says these cases are not persuasive because "they ignore and do not

acknowledge the FCC's 2015 Order and its rejection of a per se ohuman intervention'

test.,' (Doc , 96 af l7). As explained, however, the FCC's rejection of this test has been

set aside and is not binding on this Court. As such, Plaintiffs argument that that these

stages of humal intervention have "nothing to do with sending a text message" (P1.

CSOF l] 13) is unpersuasive. Moreover, the non-binding cases cited by Plaintiff in

support of its argument are distinguishable and/or no longer good law in light of ACA

Int'\. See Keimv. ADF Midatlantic, LLC,2015 WL 11713593, at *6 (S.D. Fla.2015)

(finding FCC 2015 Order rejecting human intervention test precluded defendant's

argument that system was not at ATDS because text could only be sent by human

intervention); Sterk v. Path, Inc., 46 F. Supp. 3d 813 (N.D. Ill. 2014) (finding system in

question was an ATDS where the only human intervention identified prior to sending the

text was the "collection of numbers for lthe system's] database of numbers"); Johnson v.

Yahoo!, Inc.,2014 WL 7005102, aI*5 (N.D. I1l. Dec. ll,2}lq (noting although it was

"clear" that defendant's personalized message involved human intervention, issues of fact

-16-
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remained as to wheiher system could also "'automatically' (i.e', without human

intervention)" send a system message)'

The Court finds that the "level of human agency involved in transmitting the text"

amounts to essential human intervention that precludes defining the 3Seventy Platfonn as

an ATDS. Gragg,995 F. Supp. 2d at 1194. Like the defendant in Luna' the alleged

human intervention is not limited to GoDaddy's collection and transmission of numbers

to 3Seventy. GoDaddy also had to then log into the systemo create a message, schedule a

time to send it, and perhaps most importantly, enter a code to authorize its ultimate

transmission. As such, the text was not sent automatically or without human intervention

and thus was not sent using an autodialet, as that term is defined under the TCPA'

Because Plaintiff cannot establish an essential element of his TCPA claim, GoDaddy's

motion for summary judgment is granted'

3. GoDaddy's Motion to Exclude Plaintif?s Expert Report

As noted above, material facts related to the operation of the 3Seventy Platform

were undisputed. The parties instead disputed (1) the goveming law; and (2) the

application of the governing law to those undisputed facts' on a motion for summary

judgment, expert opinions are relevant if they help determine the existence of a dispute of

material fact. see Celotex, 477 U.S. at 324, Here, Plaintifls expert has offered only

conclusions of law with regard to the issues presented in the motion' Accordingly' the

court did not take his opinions into account in granting GoDaddy's motion, GoDaddy's

motiontoexcludethisexpertisthereforedeniedasmoot.

For the foregoing reasons,

IT IS ORDERED granting GoDaddy's Motion for Summary Judgment

(Doc. 79). GoDaddy's Motion to Stay, in the Alternative (Doc' 79)' is denied'

IT IS FURTHER ORDERED denying Plaintiffs Motion to strike Defendant

GoDaddy.com LLc,s Fourth Affirmative Defense of consent as Legally Deficient

(Doc. 74) andGoDaddy's Motion to Exclude the Expert Report and opinion of Jeffrey

A. Hansen (Doc. 83) as moot'

-17 -
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IT IS FINALLY ORDERED dismissing with prejudice this matter in its

entirety. The Clerk of Court is respectfully directed to enter judgment accordingly and

terminate this case,

Dated this 14th day of May,2018

United States ct

-18-

CRMAPPO256



1

2

3

4

5

6

1

8

9

t0

t1

l2

13

:4

15

16

t7

t8

l9

2A

21

?2

z)

24

25

tt)

27

28

case 4:16-cv-03124-YGR Document 95 Filed 04/06/18 Page L of 6

Clharle .s It, Mersser (S BN I 0l 094)
rr csserc(ct)c nr I I ttrv'ctl ttt

Davicl .1,'t(anrinski (SIIN I 2f1509)
lcanr i nsk i rJ(ir'lc ttttl ttw,cont
Si*ulten A, Watkins (SBN 205175)
waik i r rss(rj)cnttl itrv. co ttt

CAI{I-S()N & M[SSlilt Ll'P
iqOr w. (lcntt"tt'v Boulevat'd, Suite l2(X)

Los Angeles, Cdliftrrnia 90045

13 1 lD 242 -22 00 1'cl cPhone

Atttu'ncvs fbr I )cj.'cntlanl
C/il. i i..6RN I A st'.R v IclF, tstll{}:At J, lNC.

SnNDI{A W['.S"f and IlliC]'OR
MEMtdlitNO, in<iividually and ou belraII'rr
all otlrers sinrilarlY situated,

Plaintif{'s,

IJNI'I'F]D S'I'A'1'I]S DISTRICT COTJIT'I

NOt{]'} It,ltN DIS'l'llto'f o[: (]ALIrORNIA

)
t)
)
)
)

)
)
)
)
)

)
)
)
)
)
)
)
)

)
)

(;ase no. 4: I 6-n'-031 24-YCR

CLASS AC'I'TON

NOT'ICE OI'MOTION
AND MO'TION IN LIMINII NO. I TO
NX,CLUDE TESI'IMONY OT' .II'FII
TIANSEN

vs.

CALIFORNIA SEITVICE BI]REAI], INL"

l)efendant, Prpruelgex&rstrcs

Date: April 16, 201 8
Tinre: 9:30 a.tn.
Clourtroom: I
,ludge: Ilon. Yvonne Ciottzalez Rogers

].i()l:Oi' ti.i 1 ii';lll'"1
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NOTICN OF NIOTION

'l'O A Ll. l'>AR'l'lliS AN D l'l ltil li A'l"l'OltNIi:YS O lr i{}::(l(lR l ):

l,l.Iin SIi'l AKL NOTICI that Dcl'cndant []aliftr'nia Scn,ice f']ureau. Inc. ("CSl]") will

and hereb-v docs rrovs fhis Court {or an Oldel excluding at trial any opittiott-tcstinrony Lry.lelfrcy

Ilirnsen about lhc rcliability oi'r'cverse-look-up procedures. as Iacking lbundatit.rn altd

inadnrissi ble spcculation.

'l'hjs motion i,s also made to exclude Mr'. Hansert's teslinrony that the Globcl Counect

system utilizes a Windorvs oyreratitrg syst*n. tlrat Winclorvs has the capacity to producc a list of

sequential telephc;ne numbers if zrn operatol inptrts certain specific conttnatrds to Windows, and

to excludc his opiniou lhat 1he (ilobal Conrrect sy,'stcnt tltcrefote ltas lltc capacity to dial a lisl oll

teleph<ne numbers rvhich is generatecl by srrch corrtntarttis lo Winclolvs. IJis opinion tltal the

(ilobal Corurcct.systeln lias the capacity to dial suclr n list, without further coding antl

programltirrg ol thc Cilcrbal Clonnect systcrn, iircl<s founclation. and it is ilrclevitul.

'lh.is Motion in l,imine is bnsed on this Notice of i\4otion atd Motirrtt, [hc itccotrlpanying

Mcmorandum ancl Dcclaration ot'Darrin llird, tlre records whiclr have becn lllcd in lhis case,the

algunrents of counsel. and sucir tr"rrther inlbrnration which may be plopelly pt'esentecl at the

hearing crn this rnotion.

Dated: April 2, 2018 CART,SON & MESSEI{ LLP

ll.v: lg (llra;:lcs li. Messcr

Clrarlcs ll. Mcsser
David J. Kanrinski
Stcphcrr A. Watkins
Attor:ney.s for Det'cnclnnt,
(:tl 1.t l''()llN IA :;I::IIYICli BI ] ]l IIA U, INC,

Ll!ll i(ilj ,t i Ii..lirll
'. ir | -:l Lii:.a trr.: i i1, ii f ij !i \'(:!lCRMAPPO25S
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ivlIli\{OltAN I)IJM 0F Po INTS AND AI] I'I|OI{I1'IIiS

l. Ilttt'tldrtctiott

pur.sr.r,'t t. ilris 1lor-rr.t's.lupc [3, ]017 Ortlcr (l:.(ll; 39), l'lairrlill.s'erx]rct1 rcpotts rt'erc

clrre orr .l.ly lg, Z017 ntrcl r.ebuttal rcports by r\ugtrst '23.2()17, {)n .ltrl-v 19,2017. Plaintifli

se^,ecl thc cx'.rt r.cllort ot',)efTicy llanscn. 'l'hc;'did nril ilisclose exPert Atla Vcr'l<htlvskay-ti.

T6is grlirr.t rcliccl r.ryrou tlre testirronl,'ol'Plaintjff.s'cxpcl'ts.lel'f Ilarrsett attcl Ana

Vet'khovskaya ir: glarrting class t:ctlif lcaliotl:

',I),_,ie'darrt tlkcs issue rvith rhe accnt'ac)'r.rl'tevel'se lool<rtp sen,iccs girrctl tlte

higlr ratc oi'cell phonc 1ul'nover e:rollgst rccipicnts ot'dcbl ccrllection calls.

IIowet,er, tltis t:riticism-/nits in lighl o.l'tha.fhcl lhnl plaintills'expert opined thnl

lltc rever5e loohttp service vt'ttulrl he usad lo idmfify lltc u'sers td' cach phont

rturnlter,,ul lhe tine of'lhe c&lls",.urd tcslifiurl to llte sattre during his dcposition.

(llansgl I{pt. !l 56; illlson [)cp. nl 'Il:21-25'. sec alsr.l Verl<hovsl<a1ra ltpt" 1i1l l4-

i.5.) 't'5crclrr1c. pluiptil'1.s' propt:sccl nr\rflho(lology cot't{ro}s ibl cell phttnc ttttnover

hy conrpar.jqg clcf'crrrlant's rscords to the revttrsc lorll<up scrvicc diiltt itt a spccilic

point in titrc "

I)ccctnhcr I I , 201 7 Orcicr al7:25-28 (enrphasis atidcd)'

As sholvn frelolr,, the opinion tcstirnotry of l\41. llanscn should be cxclucietl.

A. The gpini6n tcstinronl' ol'Jcl'liey Hansert shoultl he exclrtrlcd as it is

rvholly spcculntivc and irrclevnnt

lVlr, Hzursel's opiliur tcstirnony shoulcl be cxcllrdecl becattsc ltc ttever analyzcd thc call

clata lo ir,lcnriiy clnss utemlrers virr rt]vcrse lookttp tretliildologl". Sse Abanle Rooter c(

Pltrntltirtg, Jlr:. t, Alcrrm.c6m lrcr., No. 15-(-'V-6314-Y(iR,2017 WL 1806583, n1 *-5 [|rl'D' Clal'

May 5, 20i7).untant.lcrj:'trb nom, No. l5-(lV-0611'1-Y('ilt,20i8 WL 558844(N.D' (inl"lan' 25,

2()1.S). ln tlltt*tlc, tlris gour.t struck lvlr'. llanscn's cxpeLt ruport on tltc grottntls thal it rvas

slrcclrlative, as 1c: ncrrcr actlrally analyzcti llic data. td. 5'cc rtlstt S'otrl:tttt'ell v. A'/ttt'lg,' ]nv't's

Oot.1t. ,/' ()/rio. No, Cl3-1289 VIJP, 2014 \\/1, 395(r(r1)9. trt t'4 (\\i.l). Wash. Arrg' 12" 2014)

(str.iliing Nis. Verklrovskaya's clcclalatiou on thc grountls it rvas "t:trlit'cl1' pr'0sllectivc; i.c.. it

sirrpll,dcscriSes r,i'5al slrc intctrdccJ to tlo witlr lltc clatn plovicled b)'I'Iaintit]\"). Wlrcn its het'e'

iul expcr.t Izrils t, pcribr-ur an1, irrrirlysis rit'ltloviclt attl,ttpinittlt, llttt lrtcrcll'stiltes thilt sttcli att

ri I :i lli. l .l
' i .'r' 1:CRMAPPO259
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anzrlysis coril6 be perftrrnted or such opirriorr ctltrlrJ lrc 1tt'ovidecl, withoLrt oltlr s1l11n,rl'tirrg dala.

tlre tcstimony is plopell-v sllicken as irt'elevant. Irt t'c ()onttgrct l;'oocl.s', Inc.,3(\21).R,D' 517-552

(C.D. Ca1.2014).

As Mr'. Flanserr's lestinrony is u,holly it'rclcvant. it should bc exclucieci at trial'

ts. 'l'he opinion testimony ot'Jel'li'e), Hnnscn should be exclttdtd as it is

prcjudicial

CSIJ rvas pr:e.iucliccd as (l) CSB coulcl ttol ltttvc anticipated the neerj to ciesignate

rcbuttal cxpell tbr Hanseti's clearly spcculat'ive lestiurony lLrgarding rcvcrse lo0kup atrd (2

Hansetr's speclilative methoclology was one of tltc reasolls ilrc Court pennittcd

Verkhovskayo's urrtimely experl clisclosure. Mr. l:lanscn's pre.]uclicial lcslimony shorrld

cxcludeil.

(:. Jeffrcy llansen's opinion that the (-ilobal Conltect telcphonc systcrn is

Automrrtic 'felephone l)ialing Systcm lacks fbrrndation and shoultl

excluded.

'l'lre I'rCC's 2003, 2008 antl 2015 rule.s wliich expantlecl the cletlrtitit;n of an Autotttttli

'l'clephonc Dialing Systcm ("ATDS') to include predictive dialers wete rracatecl two weeks

in ACA lnternational v. I.'ederal L-omnu.tnit:crtions Commis,rion, 2018 WL 1352922 (D.C' Cit

20 1 8). Beoause those rttles wet'e vacatecl, an Al'DS is detlned in lhe slatule:

An Auromaric Telephone Dialing System is cquiprnent whiclt has the capacity-(A)

store or pro4uce telephone numbers to be calletl. r.r.sing a randont or sec'ptential ttttlttbe

gencrator; and (B) to dial sttch trLttnbct's.

47 (l,S.C. section 227(a)(1); Scttter^/icld t,. Simort & Sc'hu,s'te.r, tnc.,569 F. 3cl 946,951 (9'r'Cir

2009).

T6is notiop is clirectej al lvlr. l{anscn's potcntial testintony that thc Global Colrllerc

systcm utilizes a Winclows opera(ing systenl, thiit Winriows hi.rs the capacily lo Froduce a lisl' tr

seqgential telcphone uurnbers il'an operator irlput.$ ccltain specific contmontJs. artd thLrl t

Global Connect systcnr has tlre capacity to diai a Iist 0ltcleplrorre :rutrtbcrs which is gerteralecl

such cournaucls lo Wincitlws.

i',i! r' iilli l).1' \11,\rl
r, :l I ,,i j;),.' l{t .l l:; ..1 t;il,,l \ lrr.lCRMAPPO26O
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.llrc I)ccliuation of' (ilobal (-'onnect's I)orLiu Bilcl, attacltccl ltct'cltl as uxlritrit i\

cstablishes tliat co'trar-y tp N4r.. llitnscn"s ()1)it.riorl. tlrc (iloir;rl (lr,rtiltect i;ystcl)1 is incallallle tr

tlialing a li.st o{'tcle1;lttittc ttrtmtrct"s rvlrich is gcttt:;'itlccj by Wiudorvs' rvith<lrrt adrJing ct)ll'llltlt0l

ca1i.g rvlrich r,i,orrltl tlznrsfbr.those rrurlfrels tj'orl Winrlolvs irtlr; thc Cilobal C'tltrlicrct sys(ctn' !1r'

lla'sen,s opirri.rr Iacks fur.rncliitjon aud shLrr"rlci ire irradrris'sihlc firL that rctlson. Itulcs 703

901, l"cLlerttI Rttk: d' liviclcncc'

,l-he 
clcletrclant also coutcrrcis thar lr4r. Hanscn's 0piiliott is insr-rflrcietlt tti 1'll'0vc tha{ it

n.l.DS r.vas usecl, a:; il ntrttcr ol'lar,v. FoI that rcir.$()r'1. lris |rpinit,rrr is inaclrriissible because it i

ir.relevant. Oue oi'lhc courl's conccl'ns in ACA lnlcrnu(iontLl rvas that thc l'(lC's broad A'l

r.rrles swepl up cle'ic:cs lil<c srnar.tphoucrs. irrril thc roLrrl thr.rttglrl it inrplattsiblc that (lottgt'i:s

iltenclcd to rnalcc pt<lsl Atlet'ic,ans wlttt tls(: strtitl'lphtlltes irlLo potcntjal 'l'CI)A-vitllittors' Mr'

llzrLlscn.s rrcrv wi'66rvs thetiry sLrl'l'els lilnr thc analytical clclicicncy as tlre FC(]'s olci |ulcs, i

tlrat u'<ler lris t5eori,', ttl;urs o1' Wilicklr'r's-bascld sLnlrll:lt0ttes. ()l' uscrs ot' Wind0wS-ba

colnltlltcrs 
'vh1c6 

are rrsccl l0 nrake leiephone citll's o'er thc lttterrret, will becotne ptltc'titltt

'l'CPr\,violu1ors. It is irnplausilrle fbI congl'css to haYc i:ttenclccl sttc'h a lesttlt'

l)irrsrrarrt to Rules 402,403,703 antl901 ol'tltc ]iecleral lhrlt:'s of'lit'iclcnt:c, thc tlclbntl

respecllully subrrils lhat Je{Iiey Flilrscn's gcucral opirrions aboLrt thc reliabilitl' olfcvcrse-]ook

tup pr'cedures, and hiS spccil'rc opiLritln t}at hc kttorvs hou'lo cclntttrand Winclt'lrvs to prtlClttC

sequcntial tc)ephone unubeLs (and tlrat tlicrcibt'c anv telephorlc system rvhich illilizes windo

lulllst be an A'l'DS), siroLrlrJ bct exclrtcled front cvidencc'

D. Del'endant's Motion in Lintinc rvirs rlelnyctl dtrc to the change in thc l:t}

'jli,: Cor-rrt ltad prcyiously set an April 4" )0lti l)r'ctrial Clottl'ct'crtce. l)c rrdant cxcltitti

lylotiors \, I-iruinc wilLr l)laintif'l on Mar'.:h 1 . 2{)18. as tcclt-tiLcc[. inclrttling tlris i\4otiorr

I)e{enrlarrr,s rvlotiors in Liminr: wcre .rigirrail-v cr,.rc tr rrc lllecl bv March 16, 2018 witir t

I)r.ctri.l (..nf'crcrcc Stiitcnrcnt. Orr lv'lrirch I{:. 20lll, tbe I).(.1. oirctrit issucd its opirlion in 'zI(

lnl(/rptlti()lctl t. [;aclst'ctl (.'r;rtttrttrtrigllliattt,\ (-tttttttti's'sit;tr' 2018 W1' 1352922 (l)'C' (]ir" 20ltl)' o

Ir4arch 20. 201g. Qrdcr.- I)kr No 84" rlris ('our'1 rtrr.;rrcslerl tltat ttrc pa|tics strbttril bricllr

r.egar.clirrg tlrc irrrqrirct ol',4(',4 Itttt,r.nirlittttLri. (')rrc.sLrclr irlprrct rvas lhat I)ci'ellclarll's l\tloliotr tl

CRMAPPO26l '..' ' )
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Liwine rvas dclayed to ilccoultt lirr 1hc chiurge ilt tltc larv. 'l'hc cul'rent Pretrial (lonf'crertcc dztte

is ser lor April l6.20lti, Plaintill.s Opposition is clue l.ry Apr:il 6.201li.;:tttst.tilnt lo lhc Ottrtrt's

S t a nd i ng Orclcr r"c Prctrizr I I nsl ntcti titts,

I)c{'cpclant rnet ancl conJ'en'ed with Plaintill'regarding these issues. atrd on March 3l

20lll, Defcntliul was preparecl to file his IVlotion in Limirte. Def'endiutt filnvalded Plaintilli'

counsel a clrafl of this Motiorr at lhat tinte. Plaintii'll'coutrscl inltrt'ntccl I)cflenclant tlrat il woulc

nr.rt challcnge Dei'entiant's IVIotion as llntinrely anci stated both sic{es coultl flle thcir M<rlions ir

I"irrtine on April 2, 2018. On April 2.2018, Plaintill,s' cc'ruu:;cl cltangccl coursc attd statec

Plaintil'fs wor.rld now opposc Dcl'cndant's Motion in Liminc ott tlte groltnds it is untinrc:ly.

I)clelclant coulcl not have anticipatecl a change in thc lzrw regarding the primary issuc ir

tlris case op the clay its lr4otion in !,ittine was duc, Sec dso Linited Slules v. Mttlder,889 F.2t

23g,240 (9th (lir.l989) (change in law conslilulecl goocl cause to consider latc:rrgument). 'l'hr

brielirrg lllerl on lvlarch 20,2018 previewed the very argutnerlts rnade iu lhis Motiortin [.imine

Del'epclant irsserts l,laintii]l'is thctelbre not ltlejtrdiced by any clelay in filing tlris Motion it

Liminc, an{ that pr:r'suant t<t l{ulder.,Dcfbndartt's tlotion should be heat'cl, given the change ir

law.

Dated: April2,20l8 CARI.,SON & MESSER LLP

Ily: /.silLa-ds! R-Mes!.el
Charle.s I{. Messer
David J. Kuminski
Slephen A. Watkins
A ttulnc.v s lbr l)clcrrtla nt,
(:A I, I I lO R N 1,4 SI!:R V I C IJ: B { ] II I;, A ( /, INC,

::;i ii l()\. li: t.li.,.iii.ll
I.jii i;r: .:ii\1't)t' I 1, ,'\ rii:-)il )(:iCRMAPPO262
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Clriu'lcs ll,, N,lcsscr' (SllN I 0 I 094)
tncssclc i.it)c 11r I tir rv,corir
Davitl J. Kantirrski {Sl}N l2ll509)
kanr insk itltritcrrrtlnrv.corn
Stcplrcn r\.'\\'ltkirrs (.SBN 205 I 75)
s,nl k itrsslrlc rrrt lnrr',coln
Cz\ltl-s()N & N4lissl:lt l.l.t)
5901 W. Ccntury Boulevurd, Suite 1200
Los Angclcs, Calil'ornia 90045
(3 I 0) 242-2200'[c I cphonc
(3 I 0) 242-2222 l:ircsi nr i lc

Attorrrcys fol Defendant
CALIFORNIA SERVICE BUREAU, INC

UNITED STATES DISTRIC'f COURT

NORl'HERN DISl'R ICl' OF CAI,lFOI{NIA

SANDRA WEST and HECTOI{
Ml;lvlllRENO. irrdividuallv nnd on behalf o
all otlrcrs sirnilarly situated.

Plaintil'lt,

vs,

CALIFORNIA SERVICE BUREAU, INC.,

Delendant.

Case no. 4: l6-cv-03 124-YGR

cl.nss AcTtoN

DE,CLARATION OFDARRIN BIRD IN
SUPPORT OF MOTION IN LIMINE RE
JEFF HANSDN

Date: April I 6. 20 t 8Time: 9130 n.rn.
Courtroonrl I

I-lon. Yvonne Gonzale,z Rogers

)
r)
)
)

)
)
)
)
)
)
)

l. Dnrrin Bird, declare as l"ollorvs:

l, I attt ovcr the agc of eighteen years and ant colnpclent lo nrake tlris declar.ation.

2. lhave persottal knou,ledgc of the nratlers set forth in this declalation, except ils

to those rllattsls staled ttpon inlbl'trration and bclicl; nrrd I belicve lhose matters to Lre truc,

3. I arn Chicl'Operoting Oltlcel and llxecutive Vicc President of Ctobal Connect.

LI-C, Global Clonnect, l.l.C dcsigns ancl nranufnciures contpilter^izecl te lephonc dialing s),stenrs.

Globnl Connect also.supplies telcphone- and dialing-selvices to otller corrrl>anies, including (but

nol liruitcd to) defendnnt Calilolnia Servicc Bureau. lnc,

Dlict AIi/\'iloN ot: t)',\RtuN 0ilil)
h\ l) CJi c;tse lo n l6.cr.0lll,l-\,t-lR
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4. I lrave rea<l and revieq'ed rlte Jull' 19.2017 Writtcrr Rc1>ort o{'Jetfi'e1'A' Hnttstn

ftorr the caseSrttrdt'ct l'l/e sl et crl t'. Cttlifrtrrtiu Sert'ice Bttrctu, '/trc', case no' 4:16-cv-03 124-

YGR.

5, ln the ot,dinary coutse ol'its bnsirress, del'endant Calilbrnin Service But'cau, lnc,

used a Clo[rnl Corltsct Pelk telcphone dialing s)'stenl. That Global Conttect Peak syslcnt is nnd

\\,as. at a[1 tirtres. cxclusivcl)'colltlollr:d, nraitttnincd itttd opct'uted by Glolrnl Coltttect, LLC'

pursuilnt to a Contract bctu,cen Clobal Cortrrect. l"LC nnd Califorrlia Scrvice Bureltu' Inc'

6, lr,tr. Hanscn's statcntctrts that thc Clotral Conncct Pcnk dialing systel)1, \\'hich

u,as utilized by defendanr cirlifor.rria service Bu|eau. lnc,, "has the cnllacitl'to stol'e ol'prodtlce

nutrlbcrs lo be callcrl. Using a random o|seqUential ntttltl:ct'gcnef.ttol'. and tltecapacitl'lo cull

such rttttutret's," (Para' 25) at'c llntrue '

7. The c6nr1:utcr-corle ol'the GJolxt Connsct Peak systent was allstol]l-*'rittcn by

eruplol,ees ol'Clobal CorrlscL^ LLC. That ootnputct-codc. cottstittttiltg tlte alchiteclurc Lrl'tltc

Clobnl Conrrecr peak s1,stcnr, rvas clcsignecl. devcl$pr,d arid nraittttincd u'ithottt (lte capacilS'lo

pr.odircc fclcplronc lrulnbcts lry usittg a t'andoltr ot'scclucn(ial nrttnbet'generiltor. By dc'sign, thc

Gloiral connect Peak syslent lacks tlte capacity. pxsl or pl'€senl. to producc lltllllber's by using a

ranclorn o. sequcrrtial nurrbcr generalor. Mr. lJnrrsen's statenrsnt that tlre Global Connc'ct s)'stenl

has the ca;:acit1,ro produce tclephone nrtntbers by trsing lr ratldotn or sequential nunrbet'

generalor is blseless arrd llate rrtly thlse '

g, Also, tlre colll)gtct.-codc of thc Globnl Conttcct Pcak s;'sten'r rvas dcsigtted,

cle'eloped arrd nraiptaincd u,ith rro capacitl'lo.stote lclephone ntllllbers crcated by trsing a

r,,rnclonr or scqucntial nutlbct'gcncralol'. Mt'. Hanscn's cottclttsion that the Global Contrect

s),stet' las t5e cnpaciti, lo stot'e tclephone nuulbcrs cl €ilted by trsing n lalldom or sct;ttential

nuntbct' gctlerntor is simplf incorrccl.

g. l:urther. the conrprrter.rcodc of'thc Clobal L-uunec( Peak s5's{enr tvns clesigncd,

deve l0pccl and nrnirrtnincd rvithout ntrl,capacitl,(o diul tclcphonc nunlbct's $'ltich nt'c t'andonlll'

orscquclltiallygcrtcr,rtedlr5,tlreClo[:al ColrncctPeal<.tYstcrtt, lr4r.J-lartscn'.sstatelllclltthatthc

1

I)ir(,'l.AI1.\ II(ll'l t tI t):\l{ltll\ t)Ilit)
N l) i'rrl c;r';r rrr .l l6.rY.()il I l-\'(il{

CRMAPPO265



I

2

J

4

5

6

7

8

9

10

lt

t2

ll
l4

r5

t6

l7

t8

t9

20

2t

22

23

24

2i

26

?7

28

Case 4:l-6-cv-03124-YGR Document 95-L Filed 04/06/18 Page 4 of 5

Global Conncct systcnt hacl thc capac,ity t<l call ot'dial telcphorrc ntlmbcls whiclt at'e randotttly

or sequentially generaled tly the Global Conrtect Penlt s1'stettt is baseless and ulltrue.

l0 I\4r, l{ansen's $lfltct.lrcnl that the Global Connesl systetn, "ltas tlte capacily 10

gener{lte liurubers to forrn a lisl lbr dialing u,illrout httntan inlert'etttion" (Para. 26) is base less

und untruc, Contrarl,to ivir, l-lansen's clainr. the conrputct.code ol'tltc Clobal Coltnect Ireak

svstem q,as specificulll'desigrred, developed and lttaintained lo ltat,e no cnpacity to getterate.

telephone uunrbers rvhiclt catt be dialed, without httttratt intet'vcntion,

I l. None olrlre Global Connect docunrcnls rvhich lvlr. I-lansen claittts to havc

lsvigrved (Ex[ibits'f, U. V, W, X, Y, Z, AA, AB, AC, arrd AD rvhich are listed irr paragraplts

l3 arrd 24 ol'Mr', l-lanscn's lepolt) support his opinions lhat tlte Glclbal Conneul Pcak systern

tvhich u,as usccl by dcl'cndant Calilbrnia Servicc Bttrcatt. Inc. lrad attv of tlte capacities rvlriclt liij

clainrs, and rvhich arc discttsscd hcrcin.

12, l\4r, Hnrrserr slates that uscrs of thc Glot:al Cottrtect Peltli s1'stct.tr can tlse

N4icrosoft \\,irrdows ol I-irrnx to opcrilte lhc s1'stcrn (l'lattselt repot't ttt pat'a. 38). He also claitns

th:rt. "Att corlputcrs can gcnerate randorn ot'seqttcntial trutnburs" (llarrscn t'cport at pnra.36).

Et'cn il'allconlpgters catr genetal.e lanclont orscqttcntial nuntltcls, tltose contputct's ntltst l''e

spccifically pr.ograrnrned to Benerflt€ rattdont or seqttential l0-digit tclephone nttrttbcrs. Tlte

eonrpulcr-code of the Clotral Corrnect l)eak s;,s1e111 rvas designed. deve loped attd tltaintained

u,ithouttheabilirl,orcapacitytogenerate l0-digittele;:honettttntbcrsbl'usirrgitt'atrdonrot'

sequeltifll rrurrrber generator, Furthsr', the Clobnl Conttect s)rstenl u'ltlclt rvas uscd b1'dcl'qttdattt

Cnli{brnin Scrvice Eulcau. Inc, could not autornilticalll'ciial a list ol'tclephone ttutitbet's tvltich

\\,as genel'ated by Windon's or b),Linrrx. unless tlte s)rstetlt rvas tttodifled by neu'colnptlter-

coding andlor le-pt'oglarnnring. No such rlodifications of ilte Global Connect s)'steln ltitve cver

becn coptelnplatcd, designcd, or ilnplenrenlcd. Furtlter, il'Mr. Ilansen's lheory is acccpted. thcrt

everi' Skype (Coogle) snraflphonc, rrrd evct'1,hotrrc cornptttef rvlrich ttscs Windows or Littux

arrd rvhich is uscd to nrake tclcphonc calls ovcr tlte ltttctttct. u'ill lallrvitlrin his dellrritiort ol'an

ATDS.

I dcclnrc undcr pcnaltl,ol'lrel'iur),under tlte lan's r:lthe llnited States ot'Anrcrica rrrtd tlrc

i)lit I :\ll A'l loN {)l: l) ll lt l-t n llll)
\ l) t':ri rrrr rrrr I ll'-er {rll I'l-l'Cli

CRMAPPO266



2

3

4

i

6

7

I
9

t0

il
t2

l3

t4

t5

r6

t?

I8

l9

20

2l

1')

23

24

25

26

z7

28

Case 4:16-cv-03124-YGR Document 95-l- Filed 04/06118 Page 5 of 5

State of California that the foregoing is true and correct'

Execured on March 30,2018 at St' Geot'ge, Utah

Danin Bird

DECLAR.{'IION OF DATiRIN I}iITD

-1..].D Crl casc no .1 lt!.cv-0li2,l-1'CR
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BURSOR & F-ISIIER, P.A.
Scott A. Bursor (State Rar No. 216006)
Yitzchak Kopel (admitted pro hac vice)
888 Seventh Avenue
Nerv York, NY 10019
Telephone: (2 12) 989-91 13

Facsimile: (212) 989-91 63

E-Mail : scott@)bursol'.com
ykopel@bursor'coln

MARTIN & BONTRAGER, APC
G. Thomas Martin,lII (SBN 218456)

Nicholas J, Bontrager (SBN 252114)
6464W. Sunset Boulevard, Suite 960

Los Angeles, California 90028

Telephone: (323) 94t)-17 00

Facsirnile: (323) 238-8095
F,-Mail : tom@mblawapc. co11)

nick@mblawapc.oom

Class Counsel

!additionctt counsel.for Plaintifiit listed on signanrre pageJ

LINITED STATES DISTRICT COURT

NORTHERN DISTRICT OF CALIFORNIA

SANDRA WEST and HECTOR
MEMBRENO, individuaily and on behalf of
all other similarly situated,

Plaintiffs,

VS.

CALIFORNIA SERVICE BUREAU, INC

Defendant.

Case No. 4: l6-cv-03 124-YGR

PLAINTIFFS' OPPOSITION TO
DEFtrNDANT'S MOTION IN LIMINE
NO.1

Date: April 16,2018
Time: 9:30 a.m.
Coru'troom: 1

Jndge: Ilon. Yvonne C\onzalez Rogers

:l;lXl :: ; ;I :i"tifi:,X. 
D'e RlvlAPP 026v 1'4llAiri N (r I
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I. CSB'S MIL RHGARDING MR.I-IANSAN'S TBSTIMONY SIIOULD RN DENISD

l)efendant asks the Court to exclude Plaintiffs' expert.]el'fery l{anscn because his testimony

is "wholly speculative," lacks fbundation, and Defendant is prejudiced by its own decision to rlot

designate a rebuttal experl. ,tee generally Defendant's Motion in Limine to Exclude Jeff Flansen

("Hansen MIL") (ECi"- No. 90). As detailcd bel<;rv, Det'endant's criticisms are without merit.

A. Dellr$dant's llailure to Bring a Dauberl Motion Constitutes a \Vaiver of the
lnsfnnf Obiections

First, Defendant waived its arguments as to the adn:rissibility and reliability of Mr. I-Iansen's

te stimony due to its failure to file a timely Dauhert motion by the Septernber 26,2017 , deadline set

by the Court. ECF No. 27.r This constitntes a waiver oi'objer:tions to the reliability of his expert

testimony, which cannot be siclestepped by using a motion in limine. Gonzalez v. Cont'l Tire N.

Am., 1nc.,2005 WL 5978045, at +5 (D. Ariz. Aug. 24,20A5) ("With respect to CTNA's motion in

limine regarding Alan Milner, the Court holds that CTNA waived their right to objection because

they did not do so at the Daubert hearing held before Judge Marshall."); Malihu Me.dia, LLC v.

VYeaver,2O16 WL 7666168, at *2 (M.D. Fla. Feb. 6,2A16) ("The deadline for

filing p{uheff tnotions has already passed"); DS Waters of Ant, Inc. v. Fontis Water, Inc.,2Al2

WLt2875685, at *2 (Itl.D, Ga. Dec.3I,2012) (sarne).

B. Mr. Hansen's Testimtxy is Neither Speculative Nor Prejudicial.

Detendant contends that the opinion testimony of Jeftiey Hansen should be excluded as is it

wholly speculative," and prejudicial. I{ansen MIL at 1-2. When certi$'ing the instant class, the

Court rejected l)el'endant's same criticisrns of Mr. Hansen's testimony:

fP]laintiffs' TCPA expert Jeffrey Hansen submitted a tirnely expert declaration which
described the methodology and tasks which could be used to identify class members in this
case. Defendant took Mr. Hansen's deposition and examined hinr regarding this
methodology. Ms. Ver*hovskaya then implemented the exact same methodoiogy set forth
in Mr. Hansen's report . ..

I l)ef'er:rdant's position that the "Motion in l.,imine was rlcl*yerl due to a changr.: ilr tlir-: Iaw[,1" is
corrrpletely beside the point. Hansen MIL at 3. Plaintills' trkc no issue with lhe April 2, 2016,

tlrcir rr:trfitrtt in lintitttt utt lltc ilitrue rliry. l:('li Nl. Ql. R.ltlrer. l)lrirrlilils' tirrr*lirr,--ss itrgtrnrcnt is

btuttg.ltt irt I l)rrtrArr't ttroliott ilt irrlvalcr rrJ'lltu Septr:r:rlrcr 2{r.,l(il7 rlcacllinc. l:(ll'No. 17"

PI,AINl] FFS' OPP{}SIT'I{JN I1)
CASE N(). :1: I 6-t:r;-0:-1 I 24-Y$l{ 'dRl\tr{ pP02?2' il/''11^'E No,
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fl]t carrpot be sai<l that dellenclant 'reasonably sut'trrise[cl] that Plaintifl! chose not to proceed

on' a numerosity theory basecl on thc methotlology ciescribecJ by Mr. Hansen and employed

lv{s. VerkhovskaYa.

Order Gralting Plaiutiffs' Motion for Class Certification (ECF No. 68), 10 f n. I 1. Indced, Mr'

Hansen's metho{ology cannot be speculativc becanse it was tabulatecl by ivls. Verkhovskaya.

Instead of iclentifying r.vhat about Mr. Ilansen's testitnony is improper, Defendant falls back

to its clain-r of prejuclice. Flansen MIL, at 2. But Mr. Hansetr's testimony has not changed.

Defendant's failure to not clesignatc an expefi is not a result oi'prejuclice, it is just a bad decision.

C. ACA International Does Not Deprive Mr. Hansen's flxpert Opinion of its
Foundation

Defendarit argues that Mr. Hansen's testirnotty regarding the Global Connect systcm "lacks

lbundation and should be inadmissible." Hansen MIL at 3 (citing Fed. R. Evid. 703 and 901)'

I)efendant bases this position on (l) a strained interpretation of ACA Internatittrtal v' Federal

Commtmications Crsm.mission,20l8 WL 1352922 (D.C. Cir.2018) {"ACA") and (2)the testimony

of Damen Bird. Defendant's arguments are without merit and improper'

As an initial matter, contrary to Defendant's representation thal ACA vacated "the FCC's

2003,2008 and 2015 rules" the only matterbefore the D.C. Circuit )nACA was a l{obbs Act

appeal fiom certain porlions of the 2015 irCC Order. I-Iansen MIL at 2. In a Hobbs Act appeal, the

court has authorily "to enjoin, set aside, suspend (in whole or in part), or to detemrine the validity

of, final FCC orders. 28 U.S.C. S 2342. The Hobbs Act does not give the court jurisdiction to do

rnore than this. Indeecl, the ACA couft expressly limited its analysis to o'review of [the] 2015

order[.]" ACA Internattonal,20lS WL 1352922 at *1 and *9 ("Applying [the APA's] standarcls to

petiticrners' fitur sets of challenges to the Comntissiort's 2015 I)eclaratoty Ruling...") (emphasis

a<l<lecl). Accorclingly, ACA is best viewed as rolling tlre cloclc back to 2014, beibre the I|CC had

issuecl the portions of its 20 t 5 order that relate to the definition of an Automatic 1{'e lephone Dialing

System ("ATDS"). The Clourt shoulcl interpret rhe TCPA in light of the 2003 and 2008 FCC orders

ancl the decisions based thereon,

Ninth Circuit rlecisions remain binding precedent fbr this Court tbr at least two questions

regardingthe definirion of ATDS. First,S"atler'field,-. Sirnan & Schu.sfer,.Inc., requires courts tt'r

PLAINTIFFS' {-iPPOSITION T{} I)
C;\SE NO. 4: l {r-cv-03 1 24-YGR

zreRlvfAPpozT5.I,lrNr NO I
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give meaning to the ter:n "capacity" in the ATDS clefinition. 569 F.3d 946 (9th Cir. 2009). There,

the district court erred by fbcusing on whether the clialer actually slored, produced, or called

numbers using a random or sequential number generator. rathel tiran its capaciry to do so. ,k/. at

950-51. Second, Meyer v. Portfolio Recovet ,- lssocs., L{.,C, decided three years before the FCC's

2015 order, adopts the view that "capacity" is not linrited to present ability. 707 F .3d 1036, 1043

(gth Cir. z}n) (detennining defendant's system \.vas an ATDS baseclupon its capacity, and not

"the present capacity"). Thus, Mr. I{ansen's testimony that the Global Cexrnect systenl has the

capacity to dial a list of telephone nurnbers remains relevant and helpful to the finder o:f fact in

making the t'achral detennination that the Global Connect dialer is an ATDS. Adciitional

explanation as to why the ACA decision did not invalidate Mr. Hansen's testirnony was also

included in Plaintiffs' 3126/18 ACA Int'l l3rief $ Il (ECF No. 87).

Even without the 2003 and 2008 FCC Orclers and Ninth Circuit authority, any device that

stores and dials numbers rvithout human intervention is an ATDS. 47 U.S.C. $ 227(aXl). The

statute only requires an ATDS to o'store or produce telephone numbers[.]" .Id (emphasis added).

See Daminguez v. Yahoo, Inc. , 629 Fed. Appx. 369 , 373 n. I (3 d Cir. 20 I 5). Traditional canons of

stafutory constnrction support a reading of the statute that treats "storage" of telephone nurnbers

separately from "production" of those numbers. T'he Last Antecedent Rule says that a lirniting

clause or phrase "should ordinarily be read as modifying only the noun or phrase that it

immediately follorvs." Barnhart v. Thomas,540 U.S. 20,26 (2003). Applying this rule to $

226(a)(1)(A), the plirase "using a random or sequential number generator" modifies the word

"produce" rather than the word "store." Moreover, the position that an ATI)S must store numbers

using a number generator is nonsensical, as number generators by definition produce numberso not

s/r:re them. There is no such thing as a number "generator" that stores nul:rbers.

Defendant's attempt to analogize Mr. Flansen's testimony regarding the Global Connect

system to smartphones does not persuade. Flansen Iv{lL at 3. The TCPA requires that an ATDS

o'store or produce telephtxe numbers to be called ... and ... dinl such nuqbgt'e." 47 IJ.S.C.

2271a)(1) (ernphasis added). With the 2015 FCC Order vacated, the rnore reasonable textual

Pl,AIN]';}TFS' OPPI]SITION TO ])
CAS[: NO. :1: 16-i:v-0]l I 24 Y{jll

-)

'cHi0lA Fp6 zriry 
1i1'iA li i\0,
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reading of the TCIPA is that, to be an AT'DS, a clevicc must be ablc to "dialsuch numbel's" r.vithout

human interuention. See Griffithv. {lonsumer Portfolio,gerv., /nc., 838 F. Supp. 2d123,727 n.2

(N.D. I1l. 20i l) ("CPS's collectors clo not dial the numbers, the dialer cloes. 'l'liis is 'automatic

dialing' under any reasonable interpretatiorr of that phrase."). Ilere, CSB's Global Connect clialer

unquestionably dials numbers I'rorn stored lists without human intervention. Sce PTCS $ II.A, fl 9,

Finally, Defendant contends that the Declaration of Darren Ilird conclusively establishes

that Mr. Hansen's opinion is factually wrong, l-lansen l\4IL at 3. Ilowever" the fact that Mr, Bird

may disagree with fuIr. Hansen cloes not prove him wrong, but rather at nrost shows a factual

dispute ripe tbr jury determination. "Dctuberl does not allow a court to resolve a factual dispute

unclerlying the expert's analysis. A trial court is not pennitted uuder l)nubert to transf,orm a

I)attbert hearing into a trial orr the merits," IGl'v. Alliant:e Gaming Corp.,2008 WL 7A84605, at

*8 (D. Nev. Oct. 2l ,2008). Similarly, "[a] motion in limine should not be used to resolve faotual

disputes or weigh evidcnce." Id. at *2.? Second. Mr. Biril's cleciaration is irnproper because it is a

series of legal conclusions . See Towes v. CiW oJ'Los Angeles,548 F.3d 1197, 1214 n.11 (9th Cir.

2008) (holding district court abused its discretion when it allowed expert to o1}-er legal conclusion

on existence of probable cause); United States v. Lockett, 919 F .2d 585, 590 (9th Cir. 1990) ("A

u,itness is not permitted to give a direct opinion about the defbndant's guilt or innocence.").

Further, Mr. Bird's contention that Global Connect's dialer "lacks capacity, past orpler ent," is

botlr a l-actually disputed issue and legally in elevant. See f,4eyer, 7 07 F .3d at 1043 (frnding that the

dialers at issue were ATDS pursuant to the "cleer lttn.guuge o/'the T-CPA" even though the

defbndant argued that its dialers "do not have theTiresent capacity") (ernphasis added), Similarly,

Mr. tsird's statement that Global Clonnect was designed "rvith no capacity ter store teleplione

numbers created by using a randour or sequential number generator" is nonsensical as he

e*ssentially adnrits that the dialer is, in f'act, capable of storing numbers.

2 Indeecl,-as the Coutl's sJanding order provitles "[e]ach motion lnay not excee<l rnore than tbur (4)
pages." Standing Order Rc: Pretrial hrstructions 4(a)" Def'endant circumvented this order r,vith its'
inclttsion of a fltt'ee pagc, cleclarati<in to argue facts and parrot conclusions ollar.v.
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